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The doctrine of powers

back on the argument that Article 41 expressly empowers the Security Council to
take any non-forcible measure it deems necessary for peace and security is not
enough. Before moving on to the doctrine of implied powers, it is worthwhile
taking another example of a controversial piece of Security Council practice, in
which it seemed to exercise legislative powers.

Case Study 8: The Security Council as legislator

Significant changes in both international law and UN law often happen after
world-changing events, such as the end of the Second World War, the emergence
of the state of Israel in the Middle East, the end of the Cold War and the attacks
by members of Al-Qaida on the United States of 11 September 2001. The latter
triggered many changes: in states’ understanding of the right of self-defence and
the new or expanded threat caused by transnational terrorism. It was the realisa-
tion of the significance of this threat that led the Security Council to adopt its
first piece of legislation — in Resolution 1373 of 2001. Hitherto, the Security
Council’s power to adopt binding decisions on states was confined to respond-
ing to specific threats, including threats emerging from acts of terrorism such
as the Lockerbie bombing of 1988.3? ‘Legislation’ of a general abstract nature,
immediately binding and creating new norms addressed at general mischiefs as
opposed to specific issues, is said to be lacking in international law, as there is
no such mention in the list of sources contained in Article 38 of the Statute of the
International Court of Justice, which has emerged as the ‘authoritative’ second-
ary rule on sources.*

A number of states have strongly objected to Security Council acts of legisla-
tion, starting with Resolution 1373, and continuing through Resolution 1540 of
2004 that legislated on preventing the proliferation of weapons of mass destruc-
tion to NSAs. For instance, at the time of the adoption of Resolution 1540 the rep-
resentative of India in the Security Council expressed its ‘basic concerns over the
increasing tendency of the Council in recent years to assume new and wider pow-
ers of legislation on behalf of the international community’, while Egypt stated
that the Security Council did not possess any ‘legislative authority’, and Indonesia
stated that such enactments were inconsistent with the provisions of the Charter.™
Many jurists have been more strident in their objections. Legal analysis prior to
2001 was clear. For example, Bowett wrote:

Not even the General Assembly is a ‘legislature’ and the Council certainly is not.
The obligations of Member States stem from the UN Charter, and the role of the
Security Council is not to create or impose new obligations having no basis in the
Charter, but rather to identify the conduct required of a Member State because of its

2 UN Doc S/RES/748 (1992).
" S. Talmon, “The Security Council as World Legislature’ (2005) 99 AJIL 174.
* UN Doc S/PV/4950 (2004).
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