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The Security Council As “Global Legislator”:
Ultra Vires or Ultra Innovative?

Eric Rosand

Abstract

This Article begins by taking a closer look at the two Security Council resolutions at the center
of this debate: Resolution 1373 and Resolution 1540. It argues that they make pragmatic sense as
necessary responses by the Security Council to address urgent, global threats. Further, it explains
how they serve to fill the existing gaps in international law, which, if not addressed, would hin-
der the international community’s ability to tackle these twenty-first century threats. Part II, after
providing a brief summary of the Council’s powers under the U.N. Charter, focuses on whether
this activity falls within the Security Council’s mandate. In doing so, Part II describes the breadth
of the Council’s powers under Chapter VII, which are subject to few express limitations. Many
commentators cite the limitation that the Council may only address a particular situation, with a
time-limited, case-based reaction, to support their conclusion that while the Council may have the
authority to legislate in response to a specific situation, it lacks the authority to do so on a global
basis. Part I concludes, however, that this limitation, which does not actually appear in the text
of the Charter itself, is in fact not sufficient to circumscribe the Council’s activity in this area. To
continue to read such a limitation into the Charter at a time when the most urgent threats to inter-
national peace and security are neither time nor geographically limited would prevent the Council
from being able to fulfill its responsibility under the Charter to maintain international peace and
security through “prompt and effective action.” Part III of this Article looks at previous Council
actions that have imposed binding obligations on all States, albeit not in response to a global (vice
specific) threat. It explains that the adoption of Resolutions 1373 and 1540 constitutes a qualita-
tively different exercise of the Council’s Chapter VII power, which is manifested in a number of
ways. Part III concludes, however, that this difference serves to highlight the innovative nature of
the Council’s activity rather than make it ultra vires. Despite the unique nature of Resolutions 1373
and 1540, the discretion given to the Council under the Charter, both in terms of determining the
existence of threats to the peace and the appropriate enforcement measures to address such threats,
appears broad enough to allow for this innovative activity. Part IV addresses the impact that this
Security Council activity, which essentially excludes the 176 U.N. Members that are not on the
Council from the decision-making process, will have on the traditional consent-based international
law-making process. It highlights some of the limitations of this process, which become more pro-
nounced when the United Nations is confronted with the pressing need to fill a legal gap. Part IV
concludes that in these circumstances the innovative use of Council powers, while circumvent-
ing the cumbersome multilateral treaty-making approach, is nevertheless justified. Recognizing
that the U.N. Charter has evolved to allow the Council to act as a “global legislator” under cer-
tain circumstances, Part V argues that there are some safeguards the Council should implement
each time it uses this authority. Such safeguards are needed to maintain the Council’s institutional



“legitimacy,” ensuring that the Council exercise this broad power in ways that most States deem
appropriate and within its competence. This will induce the broad cooperation from States that is
needed to assure the most effective use of this authority. As this Article concludes, the Council
needs the ability to use this tool to address, within the State-centered U.N. Charter system in which
it operates, the threats posed by non-State terrorists and terrorist groups.



ARTICLES

THE SECURITY COUNCIL AS “GLOBAL
LEGISLATOR”: ULTRA VIRES OR
ULTRA INNOVATIVE?

Eric Rosand*

INTRODUCTION

The U.S. decision to go to war in Iraq in March 2003 with-
out a resolution comparable to the one that launched the first
Gulf War, and the continuing dispute as to whether this action
was or was not “illegal” under the U.N. Charter, has been at the
center of the debate concerning the role of the United Nations
in the twenty-first century.! This dispute, however, has overshad-
owed the discussion surrounding a developing Security Council
practice with perhaps even greater implications for both the
United Nations and its Member States: namely, the Security
Council’s adoption of resolutions that impose far-reaching, bind-
ing obligations on all 191 U.N. Member States. The Security
Council has taken this action, which has been described as
“global legislating” — as distinguished from taking decisions,
which impose binding obligations that relate to a particular dis-
pute or situation — as part of its effort to address the global
terrorist threat.? Specifically, the Security Council has adopted

* Deputy Legal Counselor at the United States Mission to the United Nations in
New York. The views and opinions expressed are those of the Author and do not neces-
sarily represent those of the United States Mission or the Department of State.

1. See S.C. Res. 678, U.N. SCOR, 45th Sess., 2963rd mtg., U.N. Doc. S/678 (1990).
Some have concluded that the United States and its allies had the necessary Security
Council approval for the March 2003 invasion of Iraq. See, ¢.g., Nicholas Rostow, Deter-
mining the Lawfulness of the 2003 Campaign Against Iraq, 2004 IsraeL1 Y.B. Hum. Rts 16,
34 (2004) (asserting that “the Security Council actions on Iraq, including the 1990 au-
thorization to use force and the repeated findings of Iraq’s failure to carry out its cease
fire obligations . . . created a compelling legal foundation for the 2003 campaign”
against Iraq); William H. Taft, IV & Todd F. Buchwald, Preemption, Iraq, and International
Law, 97 Am. J. INT’L L. 557 (2003) (arguing that the legality of the use of force against
Iraq in March 2003 derives from earlier U.N. Security Council resolutions).

2. See Jose Alvarez, Hegemonic International Law Revisited, 97 Am. . InT’L L. 874, 875
n.9 (2003) [hereinafter Alvarez, Hegemonic]; see also Roberto Lavalle, A Novel, If Awk-
ward, Exercise In International Law-Making: Security Council Resolution 1540, 51 NeTH.
INT'L L. REV. 411 (2004); Matthew Happold, Security Council Resolution 1373 and the Con-
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two resolutions imposing obligations on all States to take a series
of steps to combat terrorism and prevent weapons of mass de-
struction (“WMD”) from getting into the hands of terrorists.?
Adoption of these resolutions has been described as a “fast-
track” procedure under Chapter VII of the U.N. Charter for ad-
dressing global threats to international peace and security.*

This action has been applauded in some circles as an impor-
tant exercise of the Council’s powers, an extraordinary response
to an extraordinary threat and a positive contribution to the
U.N. fight against terrorism. The Council’s use of this tool, how-
ever, has been also questioned and criticized by some commen-
tators and governments as falling outside the Security Council’s
mandate.® The Council, they argue, was not intended to act as a

stitution of the United Nations, 16 LEmpEN J. INT’L L. 593 (2003); Gilbert Guillaume, Terror-
ism and International Law, 53 INT'L & Cowmp. L.Q. 537, 540-43 (2004) (providing the text
of the Grotius Lecture given at the British Institute of International and Comparative
Law); Paul C. Szasz, The Security Council Starts Legislating, 96 Am. . INT’L L. 901 (2002).

3. See S.C. Res. 1373, U.N. SCOR, 56th Sess., 4385th mtg., U.N. Doc. S/1373
(2001); see also S.C. Res. 1540, U.N. SCOR, 59th Sess., 4956th mtg., U.N. Doc. S/1540
(2004).

4. See United Nations & Global Security, International Conference, The United
Nations and New Threats: Rethinking Security 13 (May 27-29, 2004), available at http:/
/www.un-globalsecurity.org/pdf/reports/Rome_conference_rep.pdf (last visited Feb.
27, 2005) [hereinafter Rome U.N. Conference Report].

5. See, e.g., Happold, supra note 2, at 593 (asserting that in enacting Security Coun-
cil Resolution 1373, the Council acted ultra vires); see also Statement by Permanent Rep-
resentative of Egypt, to the United Nations, U.N. SCOR, 59th Sess., 4950th mtg. at 2,
U.N. Doc. S/PV.4950 (Resumption 1) (2004); Statement by Vijay Nambiar, Representa-
tive of India, to the United Nations, U.N. SCOR, 59th Sess., 4950th mtg. at 23, U.N.
Doc. S/PV.4950 (2004) (expressing “concern about the increasing tendency of the Se-
curity Council in recent years to assume new and wider powers of legislating on behalf
of the international community, with its resolutions binding on all States”); Statement
by Rezlan Ishar Jenie, Permanent Representative of Indonesia, to the United Nations,
U.N. SCOR, 59th Sess., 4950th mtg. at 31, U.N. Doc. S/PV.4950 (2004); Statement by
Permanent Representative of Iran, to the United Nations, U.N. SCOR, 59th Sess.,
4950th mtg. at 32, U.N. Doc. S/PV.4950 (2004); Statement by Permanent Representa-
tive of Namibia, to the United Nations, U.N. SCOR, 59th Sess., 4950th mtg. at 16, U.N.
Doc. S/PV.4950 (Resumption 1) (2004); Statement by Permanent Representative of
Nepal, to the United Nations, U.N. SCOR, 59th Sess., 4950th mtg. at 13, U.N. Doc. S/
PV.4950 (Resumption 1) (2004); Statement by Ndekhedehe Effiong Ndekjedehe, Per-
manent Representative of Nigeria, to the United Nations, U.N. SCOR, 59th Sess.,
4950th mtg. at 14, U.N. Doc. $/PV.4950 (Resumption 1) (2004); Statement by Kishore
Mahbubani, Representative of Singapore, to the United Nations, U.N. SCOR, 59th
Sess., 4950th mtg. at 25, U.N. Doc. S/PV.4950 (2004) (questioning whether the Security
Council can assume the role of treaty-making or legislate rules for Member States);
Statement by Permanent Representative of South Africa, to the United Nations, U.N.
SCOR, 59th Sess., 4950th mtg. at 22, U.N. Doc. S/PV.4950 (2004); Statement by Perma-
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“global legislator.”® They fear that such action could disrupt the
balance of power between the Council and the General Assem-
bly as set forth in the Charter.” Moreover, they assert that having
the Security Council, a fifteen-Member body not accountable to
other U.N. organs, impose obligations on all 191 members
threatens to weaken one of the cornerstones of the traditional
international law structure, namely, the principle that interna-
tional law is based on the consent of States.®

This Article begins by taking a closer look at the two Secur-
ity Council resolutions at the center of this debate: Resolution
1373° and Resolution 1540.'° I will argue that they make prag-
matic sense as necessary responses by the Security Council to ad-
dress urgent, global threats. Further, I will explain how they
serve to fill the existing gaps in international law, which, if not
addressed, would hinder the international community’s ability to
tackle these twenty-first century threats. Part II, after providing a
brief summary of the Council’s powers under the U.N. Charter,
will focus on whether this activity falls within the Security Coun-
cil’s mandate. In doing so, Part II will describe the breadth of
the Council’s powers under Chapter VII, which are subject to

nent Representative of Switzerland, to the United Nations, U.N. SCOR, 59th Sess.,
4950th mtg. at 28, U.N. Doc. S/PV.4950 (2004).

6. See, e.g., Statement by Mourad Benmehidi, Deputy Representative of Algeria, to
the United Nations, U.N. SCOR, 59th Sess., 5059th mtg. at 17, U.N. Doc. S/PV.5059
(2004) (commenting on the adoption of Security Council Resolution 1566, which in-
cludes a paragraph which some have argued is an attempt by the Security Council to
offer a definition of terrorism, thereby encroaching upon the prerogatives of the Gen-
eral Assembly); Lavalle, supra note 2, at 418 (arguing that the General Assembly, “by
reason of the universality of its composition, is better suited than the Council to legis-
late for the international community”™).

7. See, e.g., Happold, supra note 2, at 607; Statement by H.E. Ambassador Christan
Wenaweser, Permanent Representative of the Principality of Liechtenstein, to the
United Nations, at 3 (Oct. 11, 2004), available at http://www.un.int/liechtenstein/10-
10-2004%20Statement%20SC%20Reform.pdf (last visited Feb. 27, 2005) (stating that
with the adoption of Resolution 1373, the Security Council has expanded its activities
into the field of law-making, a sphere that is reserved to the General Assembly under
the Charter, adding that this “raises fundamental questions which affect the institu-
tional balance of the Organization”); Statement by Vijay Nambiar, Representative of
India, supra note 5, at 23; Statement by Rezlan Ishar Jenie, Permanent Representative of
Indonesia, supra note 5, at 31 (noting that “any far-reaching assumption of authority by
the Security Council to enact global legislation is not consistent with the provisions of
the United Nations Charter™).

8. See, e.g., Rome U.N. Conference Report, supra note 4, at 14.

9. See S.C. Res. 1373, supra note 3.

10. See S.C. Res. 1540, supra note 3.
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few express limitations. Many commentators cite the limitation
that the Council may only address a particular situation, with a
time-limited, case-based reaction, to support their conclusion
that while the Council may have the authority to legislate in re-
sponse to a specific situation, it lacks the authority to do so on a
global basis.!' Part II will conclude, however, that this limitation,
which does not actually appear in the text of the Charter itself, is
in fact not sufficient to circumscribe the Council’s activity in this
area. To continue to read such a limitation into the Charter at a
time when the most urgent threats to international peace and
security are neither time nor geographically limited would pre-
vent the Council from being able to fulfill its responsibility
under the Charter to maintain international peace and security
through “prompt and effective action.”'?

Part III of this Article will look at previous Council actions
that have imposed binding obligations on all States, albeit not in
response to a global (vice specific) threat. It will explain that the
adoption of Resolutions 1373'® and 1540'* constitutes a qualita-
tively different exercise of the Council’s Chapter VII power,
which is manifested in a number of ways. Part III will conclude,
however, that this difference serves to highlight the innovative
nature of the Council’s activity rather than make it ultra vires.
Despite the unique nature of Resolutions 1373 and 1540, the dis-
cretion given to the Council under the Charter, both in terms of
determining the existence of threats to the peace and the appro-
priate enforcement measures to address such threats, appears
broad enough to allow for this innovative activity.

Part IV will address the impact that this Security Council ac-
tivity, which essentially excludes the 176 U.N. Members that are
not on the Council from the decision-making process, will have

11. The widely accepted definition of “legislation” in the context of the United
Nations has three characteristics: the resolution must be unilateral in form, create or
modify some element of a legal norm, and the legal norm in question must be general
in nature, that is directed to indeterminate addresses and capable of repeated applica-
tion over time. See EDwWARD YEMIN, LEGISLATIVE POWERs IN THE UNITED NATIONS AND ITS
SpECIALIZED AGENCIES 6 (1969); see also Happold, supra note 2, at 597; Jose Alvarez, The
Security Council’s War on Terrorism: Problems and Policy Options, in REVIEW OF THE SECURITY
Councii sy MEMBER StaTEs 119, 120-21 (Erika de Wet & André Nollkaemper eds.,
2003) [hereinafter Alvarez, War on Terrorism); Fredric Kirgis, The Security Council’s First
Fifty Years, 89 Am. J. INT’L L. 506, 520 (1995).

12. U.N. CHARTER art. 24, ] 1.

13. See S.C. Res. 1373, supra note 3.

14. See S.C. Res. 1540, supra note 3.
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on the traditional consent-based international law-making pro-
cess. It will highlight some of the limitations of this process,
which become more pronounced when the United Nations is
confronted with the pressing need to fill a legal gap. Part IV will
conclude that in these circumstances the innovative use of Coun-
cil powers, while circumventing the cumbersome multilateral
treaty-making approach, is nevertheless justified.

Recognizing that the U.N. Charter has evolved to allow the
Council to act as a “global legislator” under certain circum-
stances, Part V will argue that there are some safeguards the
Council should implement each time it uses this authority. Such
safeguards are needed to maintain the Council’s institutional
“legitimacy,” ensuring that the Council exercise this broad
power in ways that most States deem appropriate and within its
competence. This will induce the broad cooperation from States
that is needed to assure the most effective use of this authority.
As this Article concludes, the Council needs the ability to use
this tool to address, within the State-centered U.N. Charter sys-
tem in which it operates, the threats posed by non-State ter-
rorists and terrorist groups.

I. SECURITY COUNCIL RESOLUTIONS 1373 AND 1540: A
- TRIUMPH OF PRAGMATISM

Following the events of September 11, 2001, the Council,
like a number of governments and other international bodies,
took unprecedented steps to increase its contribution to the
fight against terrorism. Perhaps its most important action was
the adoption of Resolution 1373'® on September 28, 2001. The
Council had previously adopted resolutions condemning terror-
ism generally or addressing specific terrorist acts, often in the
context of State-sponsored terrorism.'® In the aftermath of Sep-
tember 11, 2001, however, the Council sought to address the
global terrorist threat posed, not by States, but by non-State ter-
rorists and terrorist groups. The Council imposed a series of ob-

15. See S.C. Res. 1373, supra note 3.

16. See, e.g., S.C. Res. 1214, U.N. SCOR, 52d Sess., 3952d mtg. at 1, U.N. Doc. S/
PV.1214 (1998) (condemning certain acts of the Taliban in Afghanistan); S.C. Res.
1189, U.N. SCOR, 52d Sess., 3915th mtg. at 1, U.N. Doc. S/PV.1189 (1998) (condemn-
ing the terrorist bombings in Kenya and Tanzania); S.C. Res. 731, U.N. SCOR, 47th
Sess., 3033d mtg. at 51, U.N. Doc. §/731 (1992) (condemning the destruction of Pan
Am flight 103 and UTA flight 772 “and the resultant loss of lives”).
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ligations on all States, requiring them to take various measures
to enhance their capacity to combat terrorism.'” It required all
States, inter alia, to criminalize terrorist financing activity, freeze
terrorist funds, refrain from providing “active or passive” support
to terrorists, and deny safe haven to terrorists and their support-
ers.'8

Some two and a half years later; the Council again sought to
tackle a global threat in a comprehensive way, this time the
threat posed by the proliferation of WMD and their means of
delivery, in particular, the threat that terrorists and other non-
State actors might acquire such weapons.'® Again, faced with a
global threat potentially emanating from both non-State actors
as well as any State, the Council decided to adopt a resolution
that imposed a series of far-reaching obligations on all States. It
required them to refrain from providing support to non-State
actors attempting to manufacture, possess, transport, or use
WMD and their means of delivery.2° It further required them to
prohibit in domestic law any such activities by non-State actors,
particularly for terrorist purposes, and prohibit assistance or fi-
nancing of such activities.?! It obligated States to adopt mea-
sures to prevent the proliferation of WMD and their means of
delivery, including by accounting for and physically protecting
such items, establishing effective border controls and law en-
forcement measures.?? o

The two resolutions share a number of elements. In each
instance, the Council is responding','not to a specific situation or
threat but to one of a global nature.?® Additionally, as noted,
both use the Council’s authority under Chapter VII of the U.N.
Charter to impose far-reaching binding obligations on all
States.** Whether this constituted an appropriate use of this au-
thority will be discussed below. In doing so, both resolutions
seek to establish global norms, while leaving considerable discre-

17. See S.C. Res. 1373, supra note 3.

18. See id. 19 1-3.

19. See S.C. Res. 1540, supra note 3, 1 1.

20. See id.

21. See S.C. Res. 1540, supra note 3, 1 2.

22. See id.

23. See S.C. Res. 1373, supra note 3; see also S.C. Res. 1540, supra note 3.

24. SeeJane E. Stromseth, An Imperial Security Council? Implementing Security Council
Resolutions 1373 and 1390, 97 Am. Soc’y INT'L L. Proc. 41, 42 (2003) [hereinafter
Stromseth, Imperial Security Council].
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tion to each State to decide how best to implement those norms
consistent with its domestic system. Moreover, both are seeking
to fill a recognized gap in existing international law regimes re-
lating to counter-terrorism and counter-proliferation, thus devi-
ating from the traditional method of creating multilateral obli-
gations, namely, the intergovernmental treaty-making process.?
In addition, each resolution established a committee of the Se-
curity Council, consisting of all fifteen Council members, to
monitor States’ implementation of the relevant resolution, and
requested States to report to the committee on their implemen-
tation efforts.?® The effectiveness of each resolution will de-
pend, in large part, on whether these committees will be able to
secure cooperation from States.?’

From a purely pragmatic perspective, this Council behavior
should be welcomed. The Council’s objective in adopting Reso-
lution 1373 was to convince all U.N. Member States to do more
to combat terrorism.?® The global nature of the terrorist prob-
lem is difficult to dispute. Given the proven mobility of ter-
rorists, the permeable nature of borders, the different and evolv-
ing sources of terrorist financing, and the ability of terrorists to
identify and exploit those countries with weak counter-terrorist
infrastructure, it is also hard to question the logic behind the
Council’s decision to require all States to take action to combat
terrorism. Partly as a result of Resolution 1373, and the work of
its offspring, the Counter-Terrorism Committee (“CTC”),* al-
most every country has taken steps to enhance its counter-terror-
ism machinery, whether in the form of adopting anti-terrorism

25. See Lavalle, supra note 2, at 418; see also Edward T. Swaine, The Constitutionality
of International Delegations, 104 CoLum. L. Rev. 1492, 1515 (2004); Jost Delbrick, Trans-
national Federalism: Problems and Prospects of Allocating Public Authority Beyond the State, 11
Inp. J. GLoBaL LecaL Stub. 31, 36 (2004); Alvarez, Hegemonic, supra note 2, at 875;
Happold, supra note 2, at 594; Eric Rosand, Security Council Resolution 1373, the Counter-
Terrorism Committee, and the Fight Against Terrorism, 97 Am. J. INT'L L. 333, 334 (2003)
[hereinafter Rosand, Security Council Resolution 1373]; Nicholas Rostow, Before and After:
The Changed U.N. Response to Terrorism Since September 11th, 35 CorneLL INT'L L.J. 475,
482 (2002); Szasz, supra note 2, at 902,

26. See S.C. Res. 1373, supra note 3, { 6; see also S.C. Res. 1540, supra note 3, { 4.

27. See generally GaBriEL H. OOSTHUIZEN & ELIZABETH WILMSHURST, TERRORISM AND
WEeAPONs OF Mass DeEsTruCTION: SECURITY CounciL ResoruTioN 1540 (2004), available
at http://www.riia.org/pdf/research/il/BP0904.pdf (last visited Feb. 27, 2005).

28. See S.C. Res. 1373, supra note 3.

29. See Counter-Terrorism Committee Established Pursuant to Resolution 1373,
available at htip://www.un.org/Docs/sc/committees/1373/about.html (last visited
Mar. 15, 2005).
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legislation, strengthening border controls, becoming party to in-
ternational treaties related to terrorism, or becoming proactive
in denying safe haven to terrorists and their supporters.*

Furthermore, the adoption of Resolution 1373 makes even
more pragmatic sense in light of the U.N. efforts, or lack
thereof, outside of the Security Council to combat terrorism.?'
This is best exemplified by the work in General Assembly, where
disputes over the definition of terrorism have left negotiations
on a draft comprehensive convention against international ter-
rorism at a standstill for the past thirty-two years.?? In addition,
when the Council adopted Resolution 1373, only two States were
party to all twelve of the existing international conventions and
protocols related to terrorism that were negotiated and con-
cluded in the General Assembly and other U.N. bodies.?® In

30. See DAviD CORTRIGHT ET AL., AN ACTION AGENDA FOR ENHANCING THE UNITED
NaTions PROGRAM ON CoOUNTER-TERRORISM 12 (Fourth Freedom Forum, Sept. 2004)
available at http://www.fourthfreedom.org/pdf/Action_Agenda.pdf [hereinafter
FourtH FREEDOM ForRUM REPORT]; see also Eric Rosand, Security Council Resolution 1373
and the Counter-Terrorism Committee: The Cornerstone of the United Nations Contribution to the
Fight Against Terrorism, in LEGAL INSTRUMENTS IN THE FIGHT AGAINST INTERNATIONAL TER-
RORISM 603, 615-17 (2004) [hereinafter Rosand, Cornerstone of the United Nations]; Ros-
tow, supra note 25, at 484-85.

31. See Anne-Marie Slaughter & William Burke-White, Focus: September 11, 2001 —
Legal Response to Terror: An International Constitutional Moment, 43 Harv. INT'L L.J. 1, 11
(2002) (stating that as of September 11, 2001, “much of the international law governing
terrorism has been patchy and often ineffective. The specific conventions only ban one
technique and have not been uniformly respected. The broader [U.N. General Assem-
bly] declarations have no binding legal force.”).

32. For summaries of the negotiations held in 2004 on the conventions, see Mea-
sures to Eliminate International Terrorism, Report of the Working Group, U.N. GAOR, 59th
Sess., U.N. Doc. A/C.6/59/L.10 (Oct. 8, 2004); sece also Report of the Ad Hoc Committee
established by General Assembly resolution 51/210 of 17 December 1996, U.N. GAOR, 8th Sess.,
U.N. Doc. A/59/37 (2004); Rostow, supra note 1, at 480; Slaughter & Burke-White,
supra note 31, at 10.

33. On September 28, 2001, only Botswana and the United Kingdom were parties
to all twelve international treaties related to terrorism. These treaties are the 1999 In-
ternational Convention for the Suppression of the Financing of Terrorism, the 1997
International Convention for the Suppression of Terrorist Bombings, the 1991 Conven-
tion on the Marking of Plastic Explosives for the Purpose of Detection, the 1988 Proto-
col for the Suppression of Unlawful Acts against the Safety of Fixed Platforms Located
on the Continental Shelf, the 1988 Protocol on the Suppression of Unlawful Acts of
Violence at Airports Serving International Civil Aviation, the 1980 Convention on the
Physical Protection of Nuclear Material, the 1979 International Convention against the
Taking of Hostages, the 1973 Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, including Diplomatic Agents, the 1971 Con-
vention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, the
1970 Convention for the Suppression of Unlawful Seizure of Aircraft, and the 1963
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fact, the Terrorist Financing Convention, the most recent of
these treaties, did not yet have enough parties to have entered
into force.** Moreover, none of the existing instruments con-
tains a mechanism to monitor State parties’ efforts to implement
them. Thus, the need for the Council to step in — to establish a
set of global counter-terrorism norms and to create a committee
to work with States to help them implement such norms — was
apparent. This is particularly so if the United Nations, and in
particular the Security Council, is serious about tackling the
global terrorist threat to international peace and security.

The Council’s adoption of Resolution 1540 should also be
welcomed as a pragmatic use of its authority to address another
critical, global threat. Only a few months prior to the adoption
of Resolution 1540, the 191 Member General Assembly called
upon States to support international efforts to prevent terrorists
from acquiring weapons of mass destruction and their means of
delivery and urged States to strengthen their domestic infra-

Convention on Offences and Certain Other Acts Committed on Board Aircraft. See In-
ternational Convention for the Suppression of the Financing of Terrorism, G.A. Res.
54/109, U.N. GAOR, 54th Sess., 76th mtg., U.N. Doc. A/54/109 (2000), reprinted in 39
I.L.M. 270 (2000) [hereinafter Terrorist Financing Convention]; International Conven-
don for the Suppression of Terrorist Bombings, G.A. Res. 52/164, UN. GAOR, 52d
Sess., U.N. Doc. A/RES/52/164 (1997); Convention on the Marking of Plastic Explo-
sives for the Purpose of Detection, Mar. 1, 1991, U.S. Treaty No. 1038, U.N. Doc. S/
22393, reprinted in 30 I.L.M. 721; Protocol for the Suppression of Unlawful Acts Against
the Safety of Fixed Platforms Located on the Continental Shelf, Mar. 10, 1988, 1678
U.N.T.S. 304; Protocol on the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, Feb. 24, 1988, 1589 U.N.T.S. 474; Convention on
the Physical Protection of Nuclear Material, adopted Oct. 26, 1979, T.I.A.S. No. 11,080,
1456 U.N.T.S. 1987; International Convention against the Taking of Hostages, adopted
Dec. 12, 1979, 1816 U.N.T.S. 206; Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, including Diplomatic Agents,
adopted Dec. 14, 1973, 28 U.S.T. 1975, 1035 U.N.T.S. 168; Convention for the Suppres-
sion of Unlawful Acts against the Safety of Civil Aviation, Sept. 23, 1971, 24 U.S.T. 564,
974 U.N.T.S. 178; Convention for the Suppression of Unlawful Seizure of Aircraft, Dec.
16, 1970, 22 U.S.T. 1641, 860 U.N.T.S. 106; Convention on Offences and Certain Other
Acts Committed on Board Aircraft, 1963, 20 U.S.T. 2941, 704 U.N.T.S. 219 (entered
into force Dec. 4, 1969). All twelve conventions are available at http://untreaty.un.
org/English/Terrorism/Conv12.pdf (last visited Mar. 24, 2005).

34. As of September 28, 2001, only five countries were parties to the Convention,
17 fewer than the required 22. See Terrorist Financing Convention, supra note 33, at
271. Pursuant to Article 26 of the Conventon, the Convention “shall enter into force
on the thirtieth day following the date of deposit of the twentysecond instrument of
ratification, acceptance, approval or accession with the Secretary-General of the United
Nations.” Id.
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structure to this end.?® Resolution 1540 could be viewed partly
as the Council’s attempt to stimulate these international efforts.

It is also generally recognized that there is a gap in the ex-
isting non-proliferation regimes. The relevant instruments —
the Chemical Weapons Convention,*® the Non-Proliferation
Treaty,?” and the Biological Weapons Convention® — are gener-
ally viewed as not dealing with this potential of non-State actors
acquiring WMD in the necessary detail.** Thus, as it did in
adopting Resolution 1373, the Council acted to fill this gap so as
to address this pressing threat. It adopted a resolution under
Chapter VII that imposes a series of obligations on all States and
creates a monitoring committee to work with them to help en-
sure that