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R.A.V. v. C1TY OF ST. PAUL
Supreme Court of the United States, 1992
505 U.S. 377, 112 S.Ct. 2538, 120 L.Ed.2d 305

BACKGROUND & FACTS R.A.V. and several other teenagers con-
m structed a cross out of broken chair legs and then burned it inside the
fenced yard of an African-American family. Although this conduct was
punishable under several state statutes, R.A.V. was charged with delinquency under a
St. Paul city ordinance that punished hate crimes. According to the city’s Bias-
Motivated Crime Ordinance: “Whoever places on public or private property a symbol,
object, appellation, characterization, or graffiti, including, but not limited to, a burn-
ing cross or Nazi swastika, which one knows or has reasonable grounds to know arouses
anger, alarm or resentment in others on the basis of race, color, creed, religion or gen-
der commits disorderly conduct and shall be guilty of a misdemeanor.”
R.A.V. moved to dismiss the hate-crimes charge on grounds that the ordinance
was substantially overbroad and content-based in violation of the First Amend-
ment. The trial court granted the motion, but was reversed on appeal by the Min-

~ nesota Supreme Court. The state high court dealt with the overbreadth challenge

by defining the ordinance to cover only expressive activity that amounts to “fight-
ing words,” that is, “conduct that itself inflicts injury or tends to incite immediate
violence * * *.” The state supreme court also concluded that the ordinance was not
impermissibly content-based because it was “a narrowly tailored means toward
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accomplishing the compelling governmental interest in protecting the community
against bias-motivated threats to public safety and order.” R.A.V. then petitioned
the U.S. Supreme Court to grant certiorari.

Justice SCALIA delivered the opinion of
the Court.
* %k ¥
[T]he exclusion of “fighting words” from
the scope of the First Amendment simply
means that, for purposes of that Amend-
ment, the unprotected features of the words
are, despite their verbal character, essen-
tially a “nonspeech” element of communi-
cation. Fighting words are thus analogous
to a noisy sound truck: Each is * * * 3
“mode of speech” * * *; both can be used to
convey an idea; but neither has, in and of
itself, a claim upon the First Amendment.
As with the sound truck, however, so also
with fighting words: The government may
not regulate use based on hostility—or
favoritism—towards the underlying mes-
sage expressed. * * *
* k ¥
When the basis for the content discrimi-
nation consists entirely of the very reason
the entire class of speech at issue is proscrib-
able, no significant danger of idea or view-
point discrimination exists. Such a reason,
having been adjudged neutral enough to
support exclusion of the entire class of
speech from First Amendment protection, is
also neutral enough to form the basis of dis-
tinction within the class. To illustrate: A
State might choose to prohibit only that ob-
scenity which is the most patently offensive
in its prurience—i.e., that which involves the
most lascivious displays of sexual activity.
But it may not prohibit, for example, only
that obscenity which includes offensive po-
litical messages. * * * And the Federal Gov-
ernment can criminalize only those threats
of violence that are directed against the
President, * * * [bJut the Federal Govern-
ment may not criminalize only those threats
against the President that mention his pol-
icy on aid to inner cities. * * *
* %k ¥
Applying these principles to the St. Paul
ordinance, we conclude that, even as nar-

rowly construed by the Minnesota Supreme
Court, the ordinance is facially unconstitu-
tional. Although the phrase in the ordi-
nance, “arouses anger, alarm or resentment
in others,” has been limited by the Min-
nesota Supreme Court’s construction to
reach only those symbols or displays that
amount to “fighting words,” the remaining,
unmodified terms make clear that the ordi-
nance applies only to “fighting words” that
insult, or provoke violence, “on the basis of
race, color, creed, religion or gender.” Dis-
plays containing abusive invective, no mat-
ter how vicious or severe, are permissible
unless they are addressed to one of the spec-
ified disfavored topics. Those who wish to
use “fighting words” in connection with
other ideas—to express hostility, for exam-
ple, on the basis of political affiliation,
union membership, or homosexuality—are
not covered. The First Amendment does not
permit St. Paul to impose special prohibi-
tions on those speakers who express views on
disfavored subjects. * * *
* ¥k ¥

What we have here, it must be empha-
sized, is not a prohibition of fighting words
that are directed at certain persons or
groups (which would be facially valid if it
met the requirements of the Equal Protec-
tion Clause); but rather, a prohibition of
fighting words that contain (as the Min-
nesota Supreme Court repeatedly empha-
sized) messages of “bias-motivated” hatred
and in particular, as applied to this case,
messages “based on virulent notions of
racial supremacy.” * * ¥

* % %

* ¥ * St. Paul has not singled our an espe-
cially offensive mode of expression—it has
not, for example, selected for prohibition
only those fighting words that communicate
ideas in a threatening (as opposed to a
merely obnoxious) manner. Rather, it has
proscribed fighting words of whatever man-
ner that communicate messages of racial,
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gender, or religious intolerance. Selectivity
of this sort * * * [makes it a certainty] that
the city is seeking to handicap the expres-
sion of particular ideas. * * *

* ¥ %

** * S Paul and its amici * * * assert that
the ordinance helps to ensure the basic hu-
man rights of members of groups that have
historically been subjected to discrimination,
including the right of such group members to
live in peace where they wish. We do not
doubt that these interests are compelling,
and that the ordinance can be said to pro-
mote them. * * * The dispositive question in
this case * * * is whether content discrimi-
nation is reasonably necessary to achieve St.
Paul’s compelling interests; it plainly is not.
An ordinance not limited to the favored top-
ics, for example, would have precisely the
same beneficial effect. In fact the only inter-
est distinctively served by the content limi-
tation is that of displaying the city council’s
special hostility towards the particular biases
thus singled out. That is precisely what the
First Amendment forbids. * * *

Let there be no mistake about our belief
that burning a cross in someone’s front yard
is reprehensible. But St. Paul has sufficient
means at its disposal to prevent such behav-
ior without adding the First Amendment to
the fire.

The judgment of the Minnesota Supreme
Court is reversed, and the case is remanded
for proceedings not inconsistent with this
opinion.

It is so ordered.

Justice: ' WHITE, with whom Justice
BLACKMUN and Justice O'CONNOR
join, and with whom Justice STEVENS
joins except as to Part I(A), concurring in
the judgment.

* % ok

1
A

* %k %k
* * * [t is inconsistent to hold that the
government may proscribe an entire cate-
gory of speech because the content of that
speech is evil, * * * but that the government

may not treat a subset of that category dif-
ferently without violating the First Amend-
ment; the content of the subset is by
definition worthless and undeserving of con-
stitutional protection.

* * * Fighting words are not a means of
exchanging views, rallying supporters, or
registering a protest; they are directed
against individuals to provoke violence or to
inflict injury. * * * Therefore, a ban on all
fighting words or on a subset of the fighting
words category would restrict only the social
evil of hate speech, without creating the
danger of driving viewpoints from the mar-
ketplace. * * *

ok %

Any contribution of * * * [the Court's)
holding to First Amendment jurisprudence
is surely a negative one, since it necessarily
signals that expressions of violence, such as
the message of intimidation and racial ha-
tred conveyed by buming a cross on some-
one’s lawn, are of sufficient value to
outweigh the social interest in order and
morality that has traditionally placed such
fighting words outside the First Amend-
ment. Indeed, by characterizing fighting
words as a form of “debate,” * * * the major-
ity legitimates hate speech as a form of pub-
lic discussion.

* k&

B
[Tlhe St. Paul ordinance * * * would pass
First Amendment review under settled law
upon a showing that the regulation “‘is nec-
essary to serve a compelling state interest
and is narrowly drawn to achieve that end.’”
* % %

* %k %

11
[However,] [tlhe St. Paul ordinance is un-
constitutional * * * on overbreadth grounds.
* % %

* * * Although the ordinance as con-
strued reaches categories of speech that are
constitutionally unprotected, it also crimi-
nalizes a substantial amount of expression
that—however repugnant—is shielded by
the First Amendment.
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¥ % %

In construing the St. Paul ordinance, the
Minnesota Supreme Court drew upon the
definition of fighting words that appears in
Chaplinsky—words “which by their very ut-
terance inflict injury or tend to incite an im-
mediate breach of the peace.” * * * However,
the Minnesota court was far from clear in
identifying the “injurfies]” inflicted by the
expression that St. Paul sought to regulate.
Indeed, the Minnesota court emphasized
* * * that “the ordinance censors only those
displays that one knows or should know will
create anger, alarm or resentment based on
racial, ethnic, gender or religious bias.” * * *
I therefore understand the court to have
ruled that St. Paul may constitutionally pro-
hibit expression that “by its very utterance”
causes “anger, alarm or resentment.”

% ok

* * * Although the ordinance reaches
conduct that is unprotected, it also makes
criminal expressive conduct that causes only
hurt feelings, offense, or resentment, and is
protected by the First Amendment. * * *
The ordinance is therefore fatally overbroad
and invalid on its face.

% ¥k k

Justice STEVENS, with whom Justice
WHITE and Justice BLACKMUN join as to
Part [, concurring in the judgment.

Conduct that creates special risks or
causes special harms may be prohibited by
special rules. Lighting a fire near an ammu-
nition dump or a gasoline storage tank is es-
pecially dangerous; such behavior may be
punished more severely than burning trash
in a vacant lot. Threatening someone be-
cause of her race or religious beliefs may
cause particularly severe trauma or touch off
a riot, and threatening a high public official
may cause substantial social disruption; such
threats may be punished more severely than
threats against someone based on, say, his
support of a particular athletic team. There
are legitimate, reasonable, and neutral justi-
fications for such special rules.

* ok ¥

[TThe Court today * * * applies the pro-

hibition on content-based regulation to

speech that the Court had until today con-
sidered wholly “unprotected” by the First
Amendment—namely, fighting words. This
new absolutism in the prohibition of content-
based regulations severely contorts the fab-
ric of settled First Amendment law.

Our First Amendment decisions have
created a rough hierarchy in the constitu-
tional protection of speech. Core political
speech occupies the highest, most protected
position; commercial speech and nonob-
scene, sexually explicit speech are regarded
as a sort of second-class expression; obscen-
ity and fighting words receive the least pro-
tection of all. Assuming that the Court is
correct that this last class of speech is not
wholly “unprotected,” it certainly does not
follow that fighting words and obscenity re-
ceive the same sort of protection afforded
core political speech. Yet in ruling that pro-
scribable speech cannot be regulated based on
subject matter, the Court does just that. Per-
versely, this gives fighting words greater pro-
tection than is afforded commercial speech. If
Congress can prohibit false advertising di-
rected at airline passengers without also pro-
hibiting false advertising directed at bus
passengers and if a city can prohibit political
advertisements in its buses while allowing
other advertisements, it is ironic to hold that
a city cannot regulate fighting words based
on “race, color, creed, religion or gender”
while leaving unregulated fighting words
based on “union membership or homosexu-
ality.” * * * The Court today turns First
Amendment law on its head * * *.

% % %

* % % St. Paul has determined * * * that
fighting-word injuries “based on race, color,
creed, religion or gender” are qualitatively dif-
ferent and more severe than fighting-word in-
juries based on other characteristics. Whether
the selective proscription of proscribable
speech is defined by the protected target
(“certain persons or groups”) or the basis of
the harm (injuries “based on race, color,
creed, religion or gender”) makes no consti-
tutional difference: what marters is whether
the legislature’s selection is based on a legiti-
mate, neutral, and reasonable distinction.
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In sum, the central premise of the Court’s
ruling—that “[cJontent-based regulations
are presumptively invalid”—has simplistic
appeal, but lacks support in our First
Amendment jurisprudence. To make mat-
ters worse, the Court today extends this
overstated claim to reach categories of hith-
erto unprotected speech and, in doing so,
wreaks havoc in an area of settled law. * * *

11
Although I agree with much of Justice
WHITE’s analysis, | do not join Part I-A of
his opinion because I have reservations
about the “categorical approach” to the First
Amendment. * * *

Admittedly, the categorical approach to
the First Amendment has some appeal: ei-
ther expression is protected or it is not—the
categories create safe harbors for govern-
ments and speakers alike. But this approach
sacrifices subtlety for clarity and is, | am
convinced, ultimately unsound. As an ini-
tial matter, the concept of “categories” fits
poorly with the complex reality of expres-
sion. Few dividing lines in First Amendment
law are straight and unwavering, and efforts
at categorization inevitably give rise only to
fuzzy boundaries. Our definitions of “obscen-
ity,” * * * and “public forum,” * * * illustrate
this all too well. The quest for doctrinal cer-
tainty through the definition of categories
and subcategories is, in my opinion, destined
to fail.

Moreover, the categorical approach does
not take seriously the importance of context.
The meaning of any expression and the le-
gitimacy of its regulation can only be deter-
mined in context. Whether, for example, a
picture or a sentence is obscene cannot be
judged in the abstract, but rather only in the
context of its setting, its use, and its audi-
ence. * * * The categorical approach sweeps
too broadly when it declares that all such ex-
pression is beyond the protection of the First
Amendment.

* ok %k

III
* * * Unlike the Court, | do not believe that
all content-based regulations are equally in-

firm and presumptively invalid; unlike Jus-
tice WHITE, I do not believe that fighting
words are wholly unprotected by the First
Amendment. To the contrary, | believe our
decisions establish a more complex and sub-
tle analysis, one that considers the content
and context of the regulated speech, and the
nature and scope of the restriction on
speech. * * *
* % &

* * * Such a multi-faceted analysis can-
not be conflated into two dimensions.
Whatever the allure of absolute doctrines, it
is just too simple to declare expression “pro-
tected” or “unprotected” or to proclaim a
regulation “content-based” or “content-
neutral.”

In applying this analysis to the St. Paul
ordinance, | assume arguendo—as the Court
does—that the ordinance regulates only
fighting words and therefore is not over-
broad. Looking to the content and character
of the regulated activity, two things are clear.
First, by hypothesis the ordinance bars only
low-value speech, namely, fighting words.
* * * Second, the ordinance regulates “ex-
pressive conduct [rather] than * * * the writ-
ten or spoken word.” * * *

Looking to the context of the regulated
activity, it is again significant that the statute
(by hypothesis) regulates only fighting
words. Whether words are fighting words is
determined in part by their context. Fight-
ing words are not words that merely cause of-
fense; fighting words must be directed at
individuals so as to “by their very utterance
inflict injury.” By hypothesis, then, the
St. Paul ordinance restricts speech in con-
frontational and potentially violent situa-
tions. The case at hand is illustrative. The
cross-burning in this case—directed as it was
to a single African-American family trapped
in their home—was nothing more than a
crude form of physical intimidation. That
this cross-burning sends a message of racial
hostility does not automatically endow it
with complete constitutional protection.

Significantly, the St. Paul ordinance reg-
ulates speech not on the basis of its subject
matter or the viewpoint expressed, but
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rather on the basis of the harm the speech
causes. In this regard, the Court fundamen-
tally misreads the St. Paul ordinance. * * *
* ¥ %k

[I]t is noteworthy that the St. Paul ordi-
nance is, as construed by the Court today,
quite narrow. The St. Paul ordinance does
not ban all “hate speech,” nor does it ban,
say, all cross-burnings or all swastika dis-
plays. Rather it only bans a subcategory of
the already narrow category of fighting
words. Such a limited ordinance leaves open

and protected a vast range of expression on’

the subjects of racial, religious, and gender
equality. * * * Petitioner is free to bumn a
cross to announce a rally or to express his
views about racial supremacy, he may do so

on private property or public land, at day or
at night, so long as the burning is not so
threatening and so directed at an individual
as to “by its very [execution] inflict injury.”
Such a limited proscription scarcely offends
the First Amendment.

In sum, the St. Paul ordinance (as con-
strued by the Court) regulates expressive ac-
tivity that is wholly proscribable and does so
not on the basis of viewpoint, but rather in
recognition of the different harms caused by
such activity. Taken together, these several
considerations persuade me that the St
Paul ordinance is not an unconstitutional
content-based regulation of speech. Thus,
were the ordinance not overbroad, I would
vote to uphold it.




